By: Jackson, et al. (Senate Sponsor - Deuell) H B. No. 449

COWM TTEE SUBSTI TUTE FOR H. B. No. 449 By: Deuel

A BILL TO BE ENTI TLED

AN ACT

relating to the regulation of l|aser hair renoval facilities;
provi di ng penalties.
BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF TEXAS:
SECTION 1. Chapter 401, Health and Safety Code, is anmended by
addi ng Subchapter Mto read as foll ows:

SUBCHAPTER M LASER HAI R REMOVAL

Sec. 401.501. DEFINITIONS. In this subchapter:

(1) "Departnent” neans the Departnent of State Health

Ser vi ces.

(2) "Executive comm ssioner” mnmeans the executive

comm ssioner of the Health and Human Servi ces Conm ssSi on.

(3) "Laser hair renoval" neans the use of a |aser or

pul sed |ight device for nonablative hair renoval procedures.

(4) "Laser hair renoval facility" nmeans a business

| ocation that provides |aser hair renoval

(5) "Laser or pulsed light device" neans a device

approved by the departnent and the United States Food and Drug

Adm nistration for |aser hair renoval

(6) "Nonablative hair renpval procedure"” nmeans a hair

renoval procedure using a laser or pulsed |Iight device that does

not renove the epiderms

(7) "Operator" neans the owner of a laser hair renoval

facility, an agent of an owner, or an independent contractor of a

| aser hair renoval facility.
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Sec. 401.502. EXAM NATION. The executive conm ssSioner may

adopt rules to govern the devel opnment and adm nistration of an

exam nation for an applicant under this subchapter.

Sec. 401.503. APPLICATION PROCESS. (a) An application for a

certificate or license under this subchapter nust be nade on a form

prescri bed and provided by the departnent.

(b) The application nust require an applicant to provide

sworn statenents relating to the applicant's education and to

provi de other information required by the departnent.

Sec. 401.504. CERTIFI CATE FOR I NDI VIDUALS REQUI RED. (a) A

person may not perform or attenpt to perform | aser hair renova

unl ess the person holds the appropriate certificate under this

subchapt er

(b) A certificate issued wunder this subchapter only

aut horizes a person to perform nonabl ative cosnetic l|laser hair

renoval . The certificate does not authorize the person to

di agnose, treat, or offer to treat any client for any illness,

di sease, injury, defect, or deformty of the human body. The

certificate holder shall specifically disclose this limtation in

witing to all clients and prospective clients.

(c) This subchapter does not require a health professional

licensed under another law to hold a certificate under this

subchapter to perform laser hair renoval if the perfornmance of

laser hair renoval is within the scope of that professional's

practice as determ ned by the professional's |icensing board.

(d) This subchapter does not apply to a physician or to a

physician's enployee or delegate acting under Chapter 157,

Cccupati ons Code.

Sec. 401.505. CERTIFIED LASER HAIR REMOVAL PRCFESSI ONAL. (&)

An applicant for a laser hair renoval professional certificate

must :

(1) be certified by a recognized certifying agency,
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including the Society for Cinical and Medical Hair Renoval or

another certification entity approved by the departnent;

(2) neet the requirenents for a senior laser hair

renoval technician certificate under Section 401.506; and

(3) pass an exam nati on adm ni stered by the departnent.

(b) A certified |aser hair renoval professional acting under

the protocol established wwth a consulting physician may perform

| aser hair renoval w thout supervision

Sec. 401.506. SENIOR LASER HAIR REMOVAL TECHN Cl AN (a)

Except as provided by Subsection (b), an applicant for a senior

| aser hair renoval technician certificate nust:

(1) neet the requirenents for a l|laser hair renoval

technician certificate under Section 401.507; and

(2) have supervised at least 100 l|laser hair renoval

procedures, as audited by a certified laser hair renoval

pr of essi onal .

(b) The qualifications for eligibility for an applicant for a

senior laser hair renoval technician certificate who is a |licensed

heal th professional shall be established by the entity that issues

i censes for that health profession.

Sec. 401.507. LASER HAIR REMOVAL TECHNI CI AN. An applicant

for a laser hair renpval technician certificate nust:

(1) neet the requirenents for a l|laser hair renoval

apprentice-in-training certificate under Section 401.508; and

(2) have perfornmed at |east 100 |aser hair renoval

procedures under the direct supervision of a senior laser hair

renoval technician or a certified |laser hair renoval professional.

Sec. 401.508. LASER HAIR REMOVAL APPRENTI CE-IN-TRAINING (&)

An applicant for a laser hair renoval apprentice-in-training

certificate nust have at l|least 24 hours of training in safety,

| aser physics, skin typing, skin reactions, treatnment protocols,

burns, eye protection, energencies, and posttreatnent protocols.

Page -3 -



C.S.H B. No. 449
(b) A laser hair renoval apprentice-in-training nmust work

directly under the supervision of a senior |aser hair renova

technician or a certified |aser hair renoval professional.

(c) A person nust be at |east 18 years of age to qualify to

be a | aser hair renoval apprentice-in-training.

Sec. 401.509. CONTI NUI NG EDUCATI O\. The departnent shal

recogni ze, prepare, or admni ster continuing education prograns for

certificate holders. A certificate holder nust participate in the

prograns to the extent required by departnment rule to renew the

person's certificate.

Sec. 401.510. FACILITY LICENSE REQUI RED. (a) A person may

not operate a laser hair renoval facility unless the person holds a

i cense issued under this subchapter to operate the facility.

(b) A separate license is required for each laser hair

renmoval facility.

(c) This section does not apply to:

(1) a facility owned or operated by a physician for the

practice of nedicine;

(2) a licensed hospital; or

(3) a clinic owmed or operated by a |licensed hospital.

Sec. 401.511. EXPIRATION OF CERTIFICATE OR LI CENSE. The

executive comm ssioner by rule nay adopt a system under which

certificates and |licenses expire on various dates during the year.

Sec. 401.512. RENEWAL COF CERTIFI CATE OR LI CENSE. (a) A

certificate or license expires on the second anniversary of the

date of i ssuance.

(b) A person nmust renew the person's certificate or |icense

on or before the expiration date.

(c) The departnent shall issue a renewal certificate or

Iicense on receipt of a renewal application in the form prescribed

by the departnent, acconpanied by a renewal fee in an anbunt equa

to the original certificate or license fee.
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Sec. 401.513. DI SPLAY OF LI CENSE OR CERTI FI CATE. A person

holding a license or certificate under this subchapter shall

di splay the person's license or certificate in an open public area

of the laser hair renoval facility.

Sec. 401.514. LASER OR PULSED LIGHT DEVICE. (a) A laser or

pul sed |ight device used for laser hair renoval in a laser hair

renoval facility must conply with all applicable federal and state

| aws and regul ati ons.

(b) A person who adulterates or m sbrands a | aser or pul sed

Iight device violates Chapter 431. The departnent nay investigate

a person accused of adulterating or m sbranding a | aser or pul sed

i ght devi ce.

(c) A person may only use a laser or pulsed |light device

approved for laser hair renoval by the federal Food and Drug

Adm nistration for that purpose and may only use the device at the

settings expected to safely renove hair.

Sec. 401.515. CUSTOVER NOTICE; LIABILITY. (a) A laser hair

renmoval facility shall give each custonmer a witten statenent

outlining the relevant risks associated with |laser hair renoval,

including a warning that failure to use the eye protection provided

to the custonmer by the |laser hair renoval facility may result in

damage to the eyes.

(b) The executive comm ssioner shall adopt rules relating to

t he custoner noti ce.

(c) Conpliance with the notice requirenent does not affect

the liability of the laser hair renoval facility operator or a

manufacturer of a |aser or pul sed |light device.

Sec. 401.516. WARNI NG S| GNS. (a) A laser hair renova

facility shall post a warning sign as prescribed by the departnent

in a conspicuous location readily visible to a person entering the

facility. The sign nust provide a toll-free tel ephone nunber for

the departnent and informthe custoner that the custoner may cal
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t he departnent.

(b) The executive comm ssioner shall adopt rules specifying

the size, content, and design of the sign, with wording listing the

potenti al dangers invol ved.

(c) The departnent shall include with a |license application

and an application for renewal of a |license a description of the

desi gn standards required for a sign under this section.

Sec. 401.517. OPERATI ONAL REQUI REMENTS. (a) Except as

provi ded by Subsection (b), a laser hair renoval facility shal

have a certified laser hair renoval professional or a |icensed

heal th professional described by Section 401.504(c) present to

supervise the laser hair renoval procedures perforned at the

facility during the facility's operating hours.

(b) A laser hair renoval facility may continue to perform

| aser hair renoval procedures after the facility's certified | aser

hair renoval professional |eaves the facility if a senior |aser

hair renoval technician is present to perform or supervise each

pr ocedure. Not later than the 45th day after the date the

facility's certified laser hair renoval professional |eaves the

facility:

(1) the facility's senior |laser hair renoval technician

nmust becone certified as a |laser hair renoval professional under

Section 401.505; or

(2) the facility nmust hire a new certified laser hair

removal professional

Sec. 401.518. SAFETY. (a) A laser hair renoval facility

operator is responsible for maintaining the |aser hair renova

facility's conpliance with the requirenents of this subchapter and

departnment rules relating to | aser and pul sed |ight devi ces.

(b) A laser hair renoval facility operator may not claim

advertise, or distribute pronotional materials that claim that

laser hair renmoval is free from risk or provides any nedical
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benefit.

(c) A laser hair renoval facility operator nay not produce

fal se or m sl eading advertising regarding the services offered at

the facility.

Sec. 401.519. CONSULTI NG PHYSI Cl AN. (a) A laser hair

renoval facility nmust have a witten contract wwth a consulting

physi ci an to:

(1) establish proper protocols for the services provi ded

at the facility; and

(2) audit the laser hair renoval facility's protocols

and operati ons.

(b) Under the rules of the departnent, a |laser hair renoval

facility must docunent wth the departnent the facility's

contractual relationship with the consulting physician.

(c) The consulting physician nust be avail able for energency

consultation wth the facility as appropriate to the circunstances,

including, if the physician considers it necessary, an energency

appointment with the client. If the consulting physician is

unavailable for an energency consultation, another designated

physi ci an nust be available for the consultation with the facility

relating to care for the client.

(d) This subchapter does not relieve a consulting physician

or anot her health care professional from conplying with applicable

regul ations prescribed by a state or federal agency.

Sec. 401.520. DI SCLOSURE OF RECORD PROHI BI TED, EXCEPTI ON

(a) Except as provided by Subsection (b), an operator or other

person may not disclose a custoner record required to be kept by

t he departnent.

(b) An operator or other person nmay disclose a custoner

record if:

(1) the custonmer or a person authorized to act on behalf

of the custoner requests the record;
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(2) the departnent, the Texas Medical Board, a health

authority, or an authorized agent requests the record;

(3) the custonmer consents in witing to disclosure of

the record to anot her person;

(4) the custoner is a victim wtness, or defendant in a

crimnal proceeding and the record is relevant to that proceeding;

(5 the record is requested in a crimnal or civi

proceedi ng by court order or subpoena; or

(6) disclosure is otherw se required by |aw.

Sec. 401.521. PROH BITED PRACTICE. (a) A person nmay not

operate a laser or pulsed light device wwth the intent to treat an

illness, disease, injury, or physical defect or deformty unless

t he person is:

(1) a physician;

(2) acting under a physician's order; or

(3) authorized under other law to treat the ill ness,

di sease, injury, or physical defect or deformty in that manner.

(b) A person who violates Subsection (a) is practicing

medicine in violation of Subtitle B, Title 3, Occupations Code, and

is subject to the penalties under that subtitle and under Section

401. 522.

Sec. 401.522. ENFORCEMENT; PENALTIES. (a) The departnent may

i npose an administrative penalty on a person who violates this

subchapter or a rule adopted under this subchapter. The anpbunt of

the penalty may not exceed $5,000 for each viol ation.

(b) The departnment may suspend or revoke a license or

certificate i ssued under this subchapter in addition to or instead

of inposing a penalty under Subsection (a).

(c) The executive conm ssioner shall adopt rul es as necessary

to inplenent this section.

SECTION 2. Section 483.041(c), Health and Safety Code, is

anmended to read as foll ows:
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(c) Subsection (a) does not apply to the possession of a

dangerous drug in the usual course of business or practice or in
the performance of official duties by the follow ng persons or an
agent or enpl oyee of the person:

(1) a pharmacy |icensed by the board;

(2) a practitioner;

(3) a person who obtains a dangerous drug for |aw ul
research, teaching, or testing, but not for resale;

(4) a hospital that obtains a dangerous drug for |awfu
adm ni stration by a practitioner;

(5 an officer or enployee of the federal, state, or
| ocal governnent;

(6) a mnufacturer or wholesaler licensed by the
Departnent of State Health Services under Chapter 431 (Texas Food,
Drug, and Cosnetic Act);

(7) a carrier or warehousenan;

(8 a hone and community support services agency
i censed under and acting in accordance with Chapter 142;

(99 a licensed mdwfe who obtains oxygen for
admnistration to a nother or newborn or who obtains a dangerous
drug for the admnistration of prophylaxis to a newborn for the
prevention of ophthalma neonatorum in accordance with Section
203. 353, Cccupations Code; [e+]

(10) a salvage broker or sal vage operator |icensed under
Chapter 432; or

(11) a certified |laser hair renoval professional under

Subchapter M Chapter 401, who possesses and uses a | aser or pul sed

i ght device approved by and registered with the departnent and in

conpliance wth departnment rules for the sol e purpose of cosnetic

nonabl ati ve hair renoval

SECTION 3. (a) Not later than Septenber 1, 2010, a | aser

hair renmoval facility in operation on the effective date of this
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Act nust obtain licenses and certificates required by Subchapter M

Chapter 401, Health and Safety Code, as added by this Act.

(b) Not later than March 1, 2010, the executive comm ssioner
of the Health and Human Services Comm ssion shall adopt rules as
requi red by Subchapter M Chapter 401, Health and Safety Code, as
added by this Act.

SECTION 4. (a) Except as provided by Subsection (b) of this
section, this Act takes effect Septenber 1, 2009.

(b) Sections 401.504, 401.510, 401.517, 401.521, and 401. 522,
Health and Safety Code, as added by this Act, and Section
483.041(c), Health and Safety Code, as anended by this Act, take

ef fect Septenber 1, 2010.

* * * % %
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